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EU Directive on Services in the Internal Market

The TUC’s position on the Services Directive 

· The TUC believes that measures to promote a genuine internal market in services must go hand in hand with harmonisation of rules to regulate that market, including in the social sphere and employment rights.
· The TUC supports the right of service providers to establish in other Member States.  However, we believe that Member States should remain free to regulate establishment requirements, so long as these requirements are non-discriminatory. 
· The major problem with the draft Services Directive is the country of origin rule, under which service providers could offer services in another Member State on a temporary basis according to the rules of their home member state, rather than having to follow the regulations of the host member state.
· The TUC believes that the country of origin principle would undermine democratically agreed standards and rights in Member States and create risk and uncertainty for workers and consumers.  Work done by the Copenhagen Institute on behalf of the UK Department of Trade and Industry has concluded that the country of origin principle would contribute just ten per cent of the predicted welfare benefits of the Directive, and none of the predicted job gains.  The TUC supports the deletion of the country of origin principle from the Directive.
· It is essential that health and safety regulations of Member States apply to all service providers operating within their territory, and that these standards are subject to the monitoring and enforcement regime of that Member States.
· The TUC believes that all public services, including health, welfare services and social care, education and prison services, must be clearly and comprehensively excluded from the scope of the Directive.
· The TUC believes that the Directive should be amended to make clear that labour law, including collective bargaining arrangements at a national, regional and enterprise level, are excluded from the scope of the Directive. 

· The Directive should also clearly state that it does not impact on rights of workers accruing under the Rome Conventions.

· All provisions relating to the Posting of Workers Directive should be excluded from the Services Directive.  

· The agency sector should be excluded from the Directive and a Temporary Agency Worker Directive should be adopted as a matter of urgency.

· The Services Directive would threaten recently adopted UK legislation on Gangmasters and must be amended to leave this legislation intact.

Introduction

The EU Directive on Services in the Internal Market aims to establish a genuine internal market in services across the EU.  The TUC can support the Directive’s aim of completing the internal market, but not the proposals for putting this in to practice as currently framed in the draft Directive.  

To work well, markets need to be based on clear rules that promote high standards of trading conduct and acceptable minimum quality standards that people can trust.  Promoting the free movement of services across member states in the absence of EU rules that generate trust among EU citizens would generate considerable uncertainty in the market, transferring risk for economic activity from business to consumers and workers.  In the absence of harmonisation or mutual recognition provisions, amendments to ensure that the Directive does not lead to an erosion of working conditions and service quality standards are essential.

Subject and scope of the Directive

Employment law, employment relationships and collective bargaining

Currently, while European Union common standards exist in some areas, it is for Member States to determine the levels of employment protection above such EU common standards or in areas not covered by EU law.  These standards reflect the different industrial relations systems of Member States and differing national consensuses on issue of employment protection.  It is essential that the different industrial relations systems of Member States and the right of Member States to set their own standards in the area of employment are not jeopardised by the Services Directive.  

It is therefore imperative that the Services Directive should not affect labour law. Employment law and employment relations must be excluded from the Directive’s subject matter or scope.  This matter should not be dealt with in Article 3 on relationships with other provisions of Community law, as it is the employment provisions of Member States, and not just other Community law, that must be protected.

The TUC supports paragraph 4 of compromise amendment 1 on Article 1
, which states that ‘this Directive shall be without prejudice to labour law, and, in particular, to any provisions on relations between the social partners, including the right to take industrial action and the right to collective agreements’.  

In some Member States, employment standards are regulated by collective agreements that are negotiated by the social partners. These arrangements must not be undermined by the Services Directive.  The TUC would support a further amendment to clarify and ensure that both the content and application of collective bargaining arrangements are not affected by the Directive. 
Services of general interest

The TUC believes that all services of general interest – in other words public services – must be excluded from the scope of the Directive.

Services of general interest (SGI) exist to safeguard the essential interests of all members of society.  The management of public services is one of the most important roles of government.   It is the job of governments, not individual service users, to take responsibility for establishing and monitoring appropriate quality standards.  Such issues are rightly an important area of discussion for the political process within Member States. Given the importance of quality standards in this area, it would be wrong to introduce variations in standards between different providers of services of general interest operating in the same Member State.  

This applies equally to services of general economic interest; how the service is funded does not alter the importance of Member States continuing to set and take responsibility for standards in this vital area.

Social and welfare services, including care homes, provide for some of the most needy and vulnerable members of society, and must be included in the definition of public services, whether they are provided by the public or the private sectors.

The TUC supports paragraph 2 of compromise amendment 2 on Article 2
 excluding services of general interest and services of general economic interest from the scope of the Directive.  

The TUC supports the exclusion from the Directive of the sectors listed in paragraph 2(c) to 2(g), including healthcare, audiovisual services and services provided by temporary employment agencies.  However, the TUC believes that the sectors listed in Recital 8a as examples of services of general interest should be listed in the main text of the Directive.  A Recital is not legally binding on Member States.  This could lead to some of the sectors listed in the recital not being excluded from the scope of the Directive in some Member States.  The TUC would support a further amendment that put the definition of SGI and the indicative list of sectors that comprise SGI into the main text.

In addition, while paragraph 2(c) on healthcare makes clear that all healthcare services would be excluded from the scope of the Directive regardless of whether they are provided by the public or private sector, the text on social and welfare services does not include this important provision.  This could have major implications for social care in the UK, where there is both public and private provision.  Currently, all care service providers, whether private or public, are required to adhere to National Care Standards, designed to safeguard the health, welfare and quality of life of service users and to reduce the risks to their welfare and safety.  It is essential that these Care Standards continue to cover the entirety of provision in the UK.  The TUC would support a further amendment to clarify that all care and welfare services, whether public or private, are excluded from the scope of the Directive.

Agency sector and gangmaster legislation

There is a danger that the application of the country of origin principle to areas where labour law across the EU is not harmonised or standardised such as temporary agency work could result in a lowering of standards for workers.  The draft Directive specifically prohibits Member States from applying any national laws or regulations relating to authorisation or registration, such as licences and permits, to cross-border service providers.  This raises fears of a ‘race to the bottom’ scenario, in which those Member States with stricter licensing systems and operating rules for temporary work agencies dismantle those regulations, in order to avoid placing their national companies at a perceived competitive disadvantage compared to cross-border services providers. 

In the UK, this would put at risk the newly created Gangmasters’ Licensing Authority, due to become operational in 2006. The Authority was set up in response to the tragic deaths of 23 migrant cockle pickers at Morecambe Bay and will have powers to issue and withdraw operating licences to all employers of temporary workers in the agricultural and horticultural sector. 

The TUC supports paragraph 2 (g) of compromise amendment 2 on Article 2
, which excludes services provided by temporary employment agencies from the scope of the Directive.

Relationship with other provisions of Community law

Posting of Workers Directive

The relationship between the Services Directive and the Posting of Workers Directive is unclear in two main respects.

Firstly, the current drafting of the Services Directive may change the nature of the Posting of Workers Directive (PWD), so that the PWD offers maximum protection as opposed to a minimum floor of rights for posted workers.  This could prevent Member States from choosing to provide a greater level of protection for workers posted to work in their countries, unless the Posting of Workers Directive was amended.  This conflicts with the purposes of the Posting of Workers Directive.  

Secondly, the enforcement of the Posting of Workers Directive would be substantially weakened by the Services Directive as drafted.  Under the draft Directive, it is the Member State of origin and not the Member State to which the worker is posted that would have responsibility for enforcing rules and regulations relating to posted workers. The Member State of posting cannot impose any conditions on the company posting the worker to hold and keep employment records or documents in its territory, or to comply with any regulatory provisions and there would be no obligation for companies posting workers across the EU to register with authorities in the host country.  It is impractical to expect authorities to monitor and enforce health and safety issues or employment rights across national borders.

The TUC supports compromise amendment 3 on Article 3, which states that other Community rules regulating services activities in specific areas, including the PWD, shall have precedence over the Services Directive.  In addition, Articles 24 and 25 should be deleted and it must made clear that PWD enforcement is the responsibility of the country of posting, not the country of origin.

Private international law – Rome Conventions I and II

There is also a need to clarify the relationship between the Services Directive and the existing and future private international legislation and European legislation.  There is some concern that the combined effect of Articles 16 and 17 of the draft Services Directive could conflict with Articles 6 and 7 of the Rome Convention I, which entitle workers in some circumstances to mandatory protections of the host member state.

The TUC supports compromise amendment 3, paragraph 2 on Article 3, which states that the Directive is without prejudice to the rules on private international law.  
Country of origin rule
The TUC’s major concern is with the country of origin principle (CoOP).  To work well, without lowering standards and creating uncertainty and additional risk for consumers and workers, the country of origin principle should be accompanied by harmonisation rules governing both quality of services issues and the conditions (including workers’ rights) under which they are offered. Where the EU has introduced the country of origin rule to date – for example, in the financial and television sectors – it has been sector-specific and gone hand in hand with measures to harmonise the conditions of establishment.  It is a massive leap to introduce such a measure on a cross-sectoral basis without harmonisation, and the TUC does not support the introduction of the country of origin rule on a horizontal basis as proposed in this Directive.

The UK Department of Trade and Industry commissioned Copenhagen Economics to examine the economic importance of the country of origin principle.  Their report concludes that “The provisions relating to the Country of Origin Principle account for around 10 per cent of the total welfare gains from the Services Directive” (The Economic Impact of the Country of Origin Principle in the Proposed Services Directive, Copenhagen Economics, p5).  In particular, the CoOP provision would have very little impact on the claimed job gains from the Services Directive.  Thus the vast majority of claimed benefits of the Directive are independent of the country of origin principle.

Some of the areas of greatest concern are highlighted below, but this is an indicative, not an exhaustive, list.

Health and Safety
The TUC is very concerned about the implications of the country of origin rule for health and safety standards.  While there is some harmonisation of health and safety standards across the EU, there are significant variations in approach across different member states.  For example, EU health and safety law covers employees and sometimes the self-employed, but not members of the public in the vicinity, which is covered by UK regulation.  

Under the country of origin rule, the member state of origin would have responsibility for supervising the provider of temporary services in another member state.  In the case of health and safety inspections, this is impractical and potentially dangerous.  In situations of risk, it is essential that health and safety inspectors are able to take immediate action to stop unsafe practices.  Prior liaison with another Member State is not feasible where workers‘ and public safety is at stake.

Construction

Construction is both one of the most dangerous sectors to work in and one in which standards of work have major implications for consumers and the public at large.  For standards in this area to be regulated effectively, it is absolutely essential that construction companies are all working to the same set of regulations at any one site.  If the country of origin rule were to be applied in this sector, it would be possible to have the situation in which companies working on the same project were applying different quality standards, employing workers on different terms and conditions and applying different health and safety standards.  This would result in considerable confusion about which standards should be adhered to, creating vast difficulties in terms of enforcement and an unacceptable risk of the lowering of both quality and health and safety standards.  

It should be noted that the European Federation of Building and Woodworkers in the EEC and the European Construction Industry Federation have put out a joint statement calling for the country of origin principle not to be applied to construction.

Audiovisual and cultural sectors

The European Union has long recognised the particular significance of non-market considerations when contemplating legislation in the cultural and audiovisual media sectors.  For example, the protocol to the Amsterdam Treaty (concerning public service broadcasting) states that ‘the system of public broadcasting in the member states is directly related to the democratic, social and cultural needs of each society and to the need to preserve media pluralism’. These considerations are not reflected in the draft Directive.

As drafted, the Directive contradicts the provisions of EU cultural legislation and in particular the Television Without Frontiers Directive (TWFD), in which criteria such as media pluralism, cultural diversity and freedom of expression coexist with internal market principles.  In the TWFD, the country of origin principle is tempered by competencies such as independent production quotas attributed to the country of destination, and Member States are able to operate national regulations like requirements for public service broadcasting and support for original productions alongside the TWFD.  It is essential that media pluralism and cultural diversity are not undermined by the draft Services Directive.

The TUC supports paragraph 3 of compromise amendment 1 on Article 1, which states that the Directive shall not affect measures taken at Community or national level to promote cultural diversity or media pluralism.  The TUC also supports paragraph 2 (d) of compromise amendment on Article 2, which states that audiovisual services are excluded from the scope of the Directive.

Matters covered by the Disability Discrimination Act

The provisions of the DDA are more comprehensive than EU disability requirements, and it is very important that these provisions are not undermined by the Services Directive.

Amendments on Country of Origin Principle

Paragraph 1 of compromise amendment 4 on Article 16
 distinguishes between the ‘taking up of the activity of a service’ and ‘the pursuit of the activity of the service of a service’, and proposes that the country of origin principle should apply to the take up of the service activity but not to its pursuit.  This would mean that a service provider established in one Member State would be free to offer services in another Member State without meeting additional requirements, but in carrying out that service activity would have to abide with the rules of the country where the service activity was taking place.  The TUC supports paragraph 1 of compromise amendment 4 on Article 16 as an acceptable compromise.

The proposal in the original draft that the Member State of origin would be responsible for supervision of service providers is impractical and a recipe for chaotic and ineffective supervision.  Paragraph 3 of compromise amendment 4 on Article 16 reverses this, making the Member State where the service is provided mainly responsible for supervising the provider, in close cooperation with the Member State of establishment.  The TUC supports paragraph 3 of compromise amendment 4 on Article 16.

Paragraph 4 of amendment 4 would allow Member States to apply national provisions to the taking up of a service activity, so long as such measures are non-discriminatory, and are justified by reasons of public interest.  Public interest considerations include social policy, consumer and environmental protection, public health and public policy.  This effectively amends the current Articles 14 and 15.  The TUC supports paragraph 4 of compromise amendment 4 on Article 16.

Consolidated amendment 14 on Article 16 and Recitals 37-39
 states that service providers are subject only to the provisions of the Member State of establishment, including provisions on the ‘operation of the service provider, his behaviour, the quality or content of the service, standards and certifications’.  In the absence of harmonised EU rules, the TUC believes that Member States must remain free to regulate activities that are taking place within their territory according to their own, democratically determined rules.  The price of simplifying the rules for service to providers is to massively complicate them for citizens, whose dealings with service providers would be subject to 26 different sets of law.  It is absolutely unacceptable to transfer risk in this way from business to citizens.  The TUC does not support consolidated amendment 14 on Article 16 and Recitals 37-39.
Definition of establishment

The current definition of establishment has created considerable uncertainty about scenarios that would imply establishment and those that would not.  It is essential that the definition of establishment is sufficiently tight, and also that it is as transparent and clear as possible to bring some predictability into this important area.  

The current definition of establishment is ‘the actual pursuit of an economic activity, as defined in Article 43 of the Treaty, through a fixed establishment of the provider for an indefinite period’.  The TUC is concerned that a service provider could use fixed-term renting and short-term employment contracts to circumvent this definition.  Recital 19 increases the confusion by saying that the use of infrastructure such as an office does not constitute establishment.  It is important that seasonal service providers in, for example, the agricultural and tourist sectors are not excluded from being ‘established’.

A tighter and clearer definition of establishment is essential in order to give certainty about when a service provider would be considered established and when they would be considered to be operating on a temporary basis.
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