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HPC CONSULTATION –

STANDARDS OF CONDUCT, PERFORMANCE AND ETHICS
This response is submitted by Unite Amicus Section. Unite is the UK’s largest trade union with 2 million members across the private and public sectors. The union’s members work in a range of industries including manufacturing, financial services, print, media, construction, transport and local government, education, health and not for profit sectors. 

Unite Health Sector has members across all the professions regulated by HPC as well as members of “aspirant” professions such as health care chaplains, non-nurse sexual health advisers, genetic nurses and counsellors, family and systemic therapists and other counsellors and psychotherapists as well as the family of psychology.

In general
We are supportive of the broad principals of the review and we think that the proposed standard is an improvement on that currently in place.  
Below are detailed responses from two of our professional groups within Unite.

Hospital Physicists’ Association 
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Speech & Language Therapists Occupational Advisory Group  
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1.
Unite - Hospital Physicists’ Association - comments -
Standard 5 deals with professional knowledge and states that “You must make sure that your knowledge, skills and performance are of a high quality ….” However in the previous explanation the standards of proficiency, at which someone is eligible for registration, are described as threshold standards. This could not be described as high quality as it is adequate quality. If this standard remains as worded a new registrant would be unable to meet this standard and hence should be immediately removed from the register upon registration. The term “high quality” is subjective and this standard would be better if it referred to a more defined level of knowledge, skills and performance. 

Standard 6 relates to acting within the limits of your knowledge, skills and experience. We question how well this standard relates to activities that are research and development, an area many of our registrants participate in. You cannot be trained or experienced in something that is new or being developed. 

Standard 8 relating to the supervision of tasks that a registrant has asked others to carry out is a great improvement and identifies the true responsibility of a registrant in this situation; however this part of the standards seems to be contradicted by standard 1 where, in paragraph 3, this standard still states that the registrant is responsible for “….. any task you ask someone else to carry out” and not just responsible for the appropriateness of asking someone to carry out a task on their behalf. A change to the wording of the first standard is required to ensure consistency within the standards.

The removal of the requirement to provide confidential health information to the HPC in standard 12 is welcomed; the proposed standard still covers the issue of safeguarding the public from infection by healthcare professionals by putting the duty on the registrant to seek and act upon medical advice. 

Standard 15 relates to behaviour that would damage the public confidence in the profession. This standard uses the phrase “likely to damage public confidence.” which is open to interpretation and challenge and we feel that the standard should remove the subjective “is likely to”. The standard should be set that a registrant should not be involved in behaviour or activities that damage the public confidence in the profession. Here the evidence of the result of such behaviour would be more obvious and the reason for action by the HPC would be the restoration of public confidence in the profession.
2.
Unite - Speech and Language Therapy Occupational Advisory Committee – comments -

Many of our comments here are within the wider context of the Human Rights Act, and its incorporation of Article 8 of the European Convention on Human Rights. Article 8 gives individuals the right to respect for private and family life, home and correspondence. In UK law, this is generally taken to mean a general right to privacy.

There are circumstances where interference with the right to privacy may be lawful, and these circumstances include acting in the interests of public safety and acting for the protection of health or morals. However, any interference with the right to privacy is legally required to be both necessary and proportionate. There is a balance to be struck.

The HPC may reasonably be regarded as a public body, and it is therefore legally obliged to act in a way that is compatible with the human rights of individuals. Any interference by the HPC in an individual’s right to privacy must be demonstrably ‘necessary’ and ‘proportionate’.

As health professionals ourselves, we very strongly support the existence of high standards of conduct, performance and ethics amongst the professional groups registered with the HPC. However, we also believe that there are – under the Human Rights Act – limits to the powers of the HPC. The HPC can very reasonably comment on areas that are directly relevant to the work carried out by health professionals. It is much more questionable for the HPC to seek to regulate areas of health professionals’ lives that do not impinge directly on their role at work.

Standard 1: You must act in the best interests of service users

Current advice is, ‘You must not allow your views about service users’ gender, age, colour, race, disability, sexual orientation, social or economic status, lifestyle, culture or religious beliefs to affect the way you treat them or the professional advice you give’.

This is well-intentioned but simply wrong. Any sensitive health professional will tailor their advice to meet the needs of the individual, and will of course be taking into account issues of culture, lifestyle, disability and so on. Perhaps the text can be amended to show that differences in treatment or advice must not be discriminatory.

The statement in this section on duty of care is legally correct but does not acknowledge the complexities routinely created by issues such as staff shortages, excessive workload, or lack of training. Perhaps this section should also note the duty of care of the manager or the employer, or note that a staff member being asked to act in a way that is inconsistent with the HPC or professional body code may reasonably challenge the instruction.
On a separate issue, the requirement here is effectively to ‘shop’ any colleague whose performance is not up to scratch. In professional terms, this is correct. Is there a potential conflict of interests here with the legal obligations of trade unions (and therefore trade union reps) to represent and defend trade union members?
Standard 2: You must respect the confidentiality of service users

This is a little out of step with current best practice. The second bullet point could be amended to read, ‘…where that person has given you specific or implied consent to use the information’. 
There should be a third bullet point, ‘Where there is a clear public disclosure interest (e.g. to prevent significant harm to a child or young person or severe harm to an adult).

Standard 3: You must keep high standards of personal conduct

This is a difficult one, but as written is potentially in breach of the right to privacy provided by the Human Rights Act. The guidance current states, ‘… we will consider striking you off the register if you are convicted of a criminal offence or accept a police caution that involves one of the following types of behaviour: violence, abuse, sexual misconduct, supplying drugs, child pornography, offences involving dishonesty, criminal offences for which you received a prison sentence’.

One of us knows an extremely competent health professional who has a criminal conviction for activities as a peace campaigner. Many long-time trade unionists will be familiar with demonstrations where police arrests and cautions have been somewhat arbitrary. It is arguable that particular groups in society are more likely to be stopped by the police or more likely to be cautioned, charged or convicted of offences – making it more likely that the HPC will inadvertently act in a discriminatory way. Almost all of us would be uncomfortable about a big time drug dealer who worked as a health professional – but what if the ‘supplying drugs’ amounted to passing a ‘spliff’ to a friend? Views would differ. And many of us would recognise that large numbers of essentially sound and decent people do something daft at some stage in their life. This should not necessarily leave them at risk of being ‘struck off’.

Perhaps this section could include a sentence, ‘It is not the intention of the HPC to pursue registrants for minor acts of misconduct unrelated to their professional role’. Perhaps this standard should also be qualified to say, ‘… we will consider striking you off the register if you are convicted of a criminal offence or accept a police caution that involves one of the following types of behaviour and where there is reason to believe this may affect your professional competence or behaviour’.

Standard 4: You must provide any important information about your conduct and competence

We agree with the removal of the requirement on registrants to inform the HPC of significant changes to their health. This was a significant invasion of privacy that was not demonstrably necessary.

There is also a requirement here to inform the HPC if you are ‘convicted of a criminal offence, convicted of a criminal offence for which you receive a conditional discharge or if you accept a police caution’.

It is already the case that CRB checks are mandatory on all NHS workers who come into contact with patients as part of their normal duties and enhanced checks are mandatory for all staff responsible for regular caring, training, supervising or in sole care of children or vulnerable adults. Most NHS organisations will take disciplinary action – up to and including dismissal - against staff who are given a criminal conviction, if the offence is felt to be of relevance to their job. ‘NHS Employers’ are intending to introduce a new scheme next year that will allow continuous monitoring. We question if there is a demonstrable need for HPC registrants – including those who have no contact at all with children or vulnerable adults – to be subject to more onerous requirements than any other health worker.

The HPC also requires registrants to inform them if they are suspended because of concerns about conduct or competence. This is simply wrong. Suspension is typically a precautionary measure, not a disciplinary sanction. By definition, a staff member is not working while they are suspended – and therefore is of no risk to the public. There is no need for the HPC to be informed unless the investigation finds the concerns to be justified. It is a denial of natural justice to assume guilt as soon as an individual is suspended.

Standard 5: You must keep your professional knowledge and skills up to date

We support this standard (although we recognise the role of the employer in ensuring appropriate provision of CPD opportunities).

Standard 6: You must act within the limits of your knowledge, skills and experience and, if necessary, refer the matter to another practitioner

In general terms we support this standard. 

The advice given here is, ‘You must keep within your scope of practice’. Possibly this could lead to confusion. Depending on their area of specialism, speech and language therapists might – for example - give low-level advice on behaviour, or toileting, or diet. The important thing is that a professional recognises their own professional boundaries, and judges appropriately when advice is within their remit, and when a referral on is necessary. Professionals may also gain specialist skills in wider areas – for example, speech and language therapists may gain additional expertise in counselling or hypnosis, or in particular diagnostic procedures. This may make it entirely appropriate for them to undertake duties that would be beyond the scope of practice of another practitioner in an otherwise similar professional role.

Standard 7: You must maintain proper and effective communication with service users and other professionals

We support this standard.

Standard 8: You must effectively supervise tasks you have asked others to carry out for you

We support this standard.

Standard 9: You must get informed consent to give treatment

We support this standard.

Standard 10: You must keep accurate records

In general terms we support this standard.

The standard states, ‘Whenever you review records, you should update them’. Is this necessary, if no action has been taken that is relevant to patient or client care?

Standard 11: You must deal fairly and safely with the risks of infection

We support this standard.

Standard 12: You must limit your work or stop practising if your performance or judgement is affected by your health

We support this standard.
Standard 13: You must behave with integrity and honesty

The standard states, ‘You must justify the trust that others place in you by acting with integrity and honesty at all times’. There is a clear statement of a necessity for registrants to act with integrity and honesty both inside and outside their professional lives.
This is so open to interpretation as to be unhelpful. Integrity may be defined as ‘the strict adherence to a moral or ethical code’. This merely repeats the standard that was removed: 'You must carry out your duties in a professional and ethical way', but in a different wording.

The requirement that health professionals act with integrity and honesty both inside and outside of their professional lives, ‘in order to justify the trust placed in them by service users and wider society’ is not reasonable. It places an onerous burden on registrants​​​​ - not expected of others - because it allows a wide and subjective interpretation of the sort of behaviour expected to meet this standard. Almost certainly this is a breach of the right to privacy and family life contained in the Human Rights Act.  This standard also leaves registrants vulnerable to malicious reporting based on others’ ideas of what is moral/ethical behaviour in private relationships.

In practical terms, what on earth does this standard mean? Are we going to allow someone to be struck off because they lied to their partner about popping into the pub on the way home? Or do we allow pub visits but disallow a secret trip to the bookies? Or are both acceptable, but cheating on your wife isn’t on? This is not a meaningful or enforceable standard.

Standard 14: You must make sure that any advertising is accurate

We support this standard – although we do not see the need for advertising in the provision of healthcare.

Standard 15: You must make sure that your behaviour does not damage public confidence in you or your profession

Like Standard 13, this is an open-ended ‘catch all’ phrase that could mean almost anything. The HPC definition is, ‘You must not get involved in any behaviour or activity which is likely to damage public confidence in you or your profession’. What on earth does this mean? Sex? Alcohol? Politics? The wearing of tasteless Hawaiian shirts? 

We very strongly believe that standards 13 and 15 are not necessary or proportionate. These are vague ‘catch all’ statements that could mean almost anything, and that allow the HPC an unreasonable (and illegal) intrusion into private and family life.
Conclusion

High standards of conduct and performance are essential from health professionals. We support the broad principles behind this document. Some of the detail of this guidance is open to misinterpretation. Some important parts of this guidance are an unwarranted intrusion into the private lives of health professionals.
Chris Tupman

Gill George

for Speech and Language Therapy OAC

12th August 2007

Kevin Coyne,

Head of Health,

Amicus section of Unite.
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