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Introduction

Amicus represents over 2,000 Ministers of Religion across all denominations and faiths, working in both chaplaincy services and parishes. The majority of this membership is based in the Church of England. In producing this report, Amicus has concentrated on responses from Ministers in the Church of England, but has also drawn on its wider experience from across other denominations, as well as from the extensive experience of the wider Amicus membership, which represents over 1.2 million people from all areas of the economy.

Amicus was pleased to be invited by the Archbishops’ Council to a meeting with Professor McClean on 24 January 2005, at the launch of the second part of the “Review of Clergy Terms of Service”, and to have the opportunity to discuss many of the issues raised in this report with him, as well as to have a deeper understanding of how the recommendations were made. In this response, we reflect the concerns and views of our members. Where no comment has been made, we broadly welcome the recommendations made in the review.

As the lead trade union for Ministers of Religion, Amicus also wants to congratulate the Church of England for the progress that it is making in professionalising its support to Ministers through the recommendations that have been made in this report, and the first part of the review, and believe that the ability of Ministers to be able to access independent restitution to their issues is a big step forward, and should be commended across the faith communities. We are also keen to express our support for the additional provision of the Human Resources function across the church, as this should assist in preventing or reducing the effect of some of the difficult cases that we have to deal with, as well as making a wider constituency aware of their responsibilities and rights.

Amicus is of the strongly held view, as has been demonstrated by repeated surveying of its members, that clergy should benefit from the same employment rights as employees, and that Section 23 of the Employment Relations Act 1999 should be conferred upon office holders by the Government Minister. Likewise, we believe that Health and Safety Legislations and Equality Legislations (with the inclusion of Genuine Occupational Requirements) should also apply. We will continue to engage with the Government at National and European level to campaign for such benefits to be applied to all Ministers of Religion. In this Amicus wants to see the balance of rights and responsibilities appropriately apportioned.

Clergy with the freehold

Amicus supports the report in recognising that there needs to be a balance between rights and responsibilities in the work of clergy. We hold that all clergy, whether benefiting from the freehold or not should given access to the rights given by Section 23 of the Employment Relations Act 1999. We further believe that these rights should come from the Government so as to be of benefit to all Ministers of Religion, and trust that the action that the Church of England has taken will lead other denominations to also embrace Section 23, rather than lead the Government to no longer prioritise the need for conferring these rights to all.

For clergy with the freehold, whilst Amicus is not against change, and certainly not adhered to the past, we believe that maintaining the freehold should not put in jeopardy the right to gain employment rights. Whilst the freehold does provide an additional layer of security to clergy in regards to property rights, the right to access independent restitution to issues is a matter of human rights and thus should be extended to all. As the freehold can be removed in cases of discipline, mental or physical incapacity, retirement, pastoral breakdown or pastoral re-organisation, we do not believe the exercising of Section 23 rights are therefore in conflict with this.

We recognise the reform that has taken place from the origins of the freehold to the present day, and believe that discussion over the freehold should not be entangled with the issue of employment rights. Further we also recognise that over the years the number of clergy still maintaining the freehold has dramatically reduced, and continues to do so. We regret that this has happened through an excessive use of “suspension of presentation” and believe that a review of this process, and other aspects of Pastoral reorganisation, as well as the nature of the Freehold, should be reviewed in a more substantial and joined up way.

Common tenure and the capability procedure

Amicus welcomes the granting of ‘Common Tenure’ to all who currently do not have the freehold, however question the value of extending this to beneficed clergy at present. The Freehold, especially the property issues may well need to be addressed, but need not complicate the granting of immediate rights to unbeneficed clergy. Fixed term appointments should be used in the minimal number of circumstances.

In addressing issues of capability for all, Amicus does not deny the need for measures to be taken when an individual does not fulfil his or her responsibilities, and will address this issue later on. We therefore support recommendation (ii).

Implication for the property aspects of freehold

Amicus agrees with paragraph 54 of the review where it says that clergy should have proper security of tenure in respect of the house in which they are required to live, however believe that the giving up of the freehold should not be forced on any new incumbent until the weaknesses in these proposals are dealt with. Amicus would therefore wish to be consulted on any proposal which alters the status quo in relation to a ‘rearrangement’ of the legal terms to ensure the same rights and responsibilities are maintained.
With regard to parsonage houses, Amicus does not necessary concur with the view that the Diocesan Board of Finance is the best place for benefice property to be vested. Whilst we believe that the property does not have to be vested in the incumbent, an arrangement that gives priority to local interests, such as a system of local trustees with one member representing the Church Commissioners, or the Diocese as agent, may be more acceptable. Our concern rests in the term “appropriate security of tenure”, which we believe is too loose a concpet given the greater degree of insecurity Common Tenure gives compared with the Freehold.
Consent issues

In any employment matter, if specific terms relating to relocation are agreed with the applicant before their appointment is confirmed then the post holder must expect to be relocated and cannot make a claim to an employment tribunal. Therefore Amicus accept that an incumbent who is told that a relocation of parsonage is likely at the time of appointment, and this is written into the instrument of appointment or an accompanying letter, he or she should have no veto, except for a very restricted period have the right to raise objection or appeal.

However the situation is different for those who are in post. Amicus members fear that the local representation is comparatively powerless, in comparison to the diocese making such a claim on relocation, and therefore is very concerned that appeal would not produce the desired independence that such matters require. We believe that a reversal of roles is more desirable so that it should be the body determining the relocation that has to make the case for removal of local property interests, not the local parishioners and incumbent, who will have to defend against this.
Church and churchyard

At the point of induction into the parish, our members believe that the incumbent should also receive a contract of employment and at the induction service. This would therefore set out the rights and responsibilities upon that incumbent. The concern of Amicus members is that the Diocesan Board of Finance seems to be getting increased controls and rights, but the work, expenditure and responsibility would not necessarily rest with them under these proposals. We therefore believe that this balance requires further review.
The scope of ‘Common Tenure’

Amicus welcomes the introduction of ‘Common Tenure’ for all those that currently are not incumbents with the freehold. However believe that where a post with the freehold has been vacated, this should at present be replaced by one with the freehold, so as not to diminish the current rights held within the post.

Amicus has been concerned by the increased usage of the priest-in-charge, and believe that this should be restricted as far as possible. The provision made under recommendation (xiii) does provide greater security for the individual concerned. The term “unreasonably refuses” is ill defined given the loss of work and home for the minister concerned. The minister is vulnerable to being forced into an inappropriate post for diocesan expedience. There must be the right to appeal and arbitration in such circumstances. We do recognise the need for pastoral re-organisation and re-location with the appropriate safeguards.

Minority ethnic issues

Amicus supports the proposals to provide education on issues relating to diversity. We believe that clergy should be able to benefit from the same employment legislation with regards to all areas of equalities, and believe the Genuine Occupational Requirements sufficiently cover concerns that the Church of England may have in certain areas. Further to this we believe that the training around issues of institutional racism, resulting from the Stephen Lawrence Enquiry, and around disability in the same way, as proposed in the draft Disability Bill, are equally as important to ensure that all clergy and church lay officials should receive training on this. Clergy should further be trained on challenging discrimination wherever they come across it.

Those holding responsibility for appointments, as cases that we have dealt with demonstrate, most definitely need training prior to assuming this responsibility at all levels.

Health and Safety

Amicus recommends that the Church of England prioritise the issue of Health and Safety, including areas such as stress, bullying and violence at work, and that it seeks to adopt legislation to the minimal standard of current Health and Safety legislation. From our experience in dealing with a multitude of individual cases, we know that many are concerned with issues covered by Health and Safety in full or in part, especially issues of overwork and stress, and therefore investment into the well-being of clergy, as well as their working environment is imperative.

Use of Employment Tribunals

Amicus commends the Church of England’s continued recommendation of the use of Employment Tribunals, and agree that we would want to see the minimal number of cases having to be judged through these courts. In accordance with our response elsewhere in this document, we hold fast to the principle that the secular provision of employment law is sufficient, and therefore universal areas of employment should be subject to the secular tribunal system.

Amicus, in promoting independent restitution to issues, also promotes independent binding arbitration, through ACAS, as this not only provides the individual with an independent judgement over their case, but also keeps the discussions behind closed doors, and thus out of the light of media attention. Although any such case can be painful for all parties, this form of restitution can often bring more amicable results for the benefit of all.

Advice for Clergy

Amicus welcomes the report’s recognition of the role of an independent trade union as a vehicle for providing support, and in this response we want to register that a trade union is the best organisation to provide a combination of expertise, personal support and experience in resolving disputes. We do not see the necessity for a professional organisation since this would duplicate the role that we currently play, with fewer benefits for clergy.

However we do welcome the promise of an increase in Human Resources, as well as an extension of the Legal Aid Fund. Amicus is also keen to promote the excellent services of ACAS in bringing resolutions of an individual and collective nature.

The pattern and form of legislation

Amicus strongly believes that the matter of employment rights should be separated from those issues appertaining to the freehold when reviewing legislative processes. Employment rights, and their associated responsibilities should apply to all clergy. That is not to say that freehold issues do not need attention, but there is no valid reason for artificially combining them together with employment rights.

Human rights issues

Amicus would hold that for incumbents in post, and having the freehold of the parsonage house, they cannot be transferred without their full agreement, as this would otherwise impede on their human rights as described in Article 1 of the Human Rights Act 1998, even if it is viewed that the new package exceeded the existing one. 

The transition to the new system

Amicus would support the recommendation that all those who currently do not hold the freehold should be transferred to ‘Common Tenure’. However we do hold that where vacancies arise where posts have previously benefited from the freehold, that this should continue for the new incumbent. In other words, the freehold held by one incumbent should pass to their successor, so as not to reduce the benefits of the post. 

As already stated, we believe that the offer of employment rights, as determined in Section 23 of the Employment Relations Act 1999 should be extended to all clergy, with the freehold or ‘Common Tenure’.

For incumbents wishing to voluntarily transfer from the freehold to ‘Common Tenure’ there should be a cooling off period of ten years during which those applications of benefices can be considered as pilot schemes, after which they will remain with either ‘Common Tenure’ or the freehold. Sufficient experience would then have been gained, and review appropriate at this stage as to the future of both ‘Common Tenure’ and the freehold.

Human resources provision

Amicus truly welcomes the increased emphasis that the Church of England intends to put into human resources, and the associated posts that will accompany this. For consistency, Amicus recommends that uniformity across the dioceses is adopted wherever possible, and that common policies, procedures, approaches, training and monitoring are used, among other functions. This approach, not only enables better strategic planning of human resources and monitors trends, but also reduces duplication of work and its associated unnecessary cost.

There is however a great need for work at a local level on ways of implementation, training, advice and support, and therefore the dual employment relationship between diocese and either the Ministry Division of the Archbishops’ Council or the Church Commissioners does make sense, if not by the central bodies alone.

In determining the appropriate respondent to an Employment Tribunal, Amicus is concerned by the proposal that this will become the Diocesan Board of Finance alone, since this body would have no authority to redress or reverse decisions made by diocesan authorities (e.g. reinstatement of unjustly removed clergy) since this is a decision of the bishop. The respondent must be able to effect the decisions of an Employment Tribunal. Since the Diocesan Board of Finance does not have such authority either the Church Commissioners or the Ministry Division of the Archbishop’s Council should assume this role, since they will be in a position to instruct bishops over matters of reinstatement. Whilst bishops will have the main input into appointments, employment expertise would best reside with the above bodies.

Amicus also believes that we are at a stage where we should review our relationship with the Church of England and look at ways of forming a strong partnership with the Human Resources function nationally, as well as locally.

National guidelines on ministerial review

Ministerial reviews should occur annually as suggested and be in accordance to national guidance, so that there is a standard applied across the diocese. This is particularly important as this information may be used as the basis of an individual transferring between dioceses, and therefore a common language would create greater transparency. It is, of course, important that the review should be in the control of the minister concerned, according to central guidelines, and therefore lay involvement has to be well thought out, so that this does not become a place for grievances to be raised. It is the bishop’s right to be informed of the outcome of the review, since the post is “both my cure and yours” and the bishop has the duty to provide pastoral oversight. The process should be seen as one of providing support for the local minister rather than one of target setting or a time for developing financially led policies being imposed from the centre as has happened in some overseas Anglican churches. Amicus cites training to be key for all involved in reviews.

Peer group appraisal, should also be considered, and could be developed with widespread training and organisation at deanery level.

Revisions to the capability procedure

Amicus has many comments to make regarding the Capability Procedure. Firstly ministerial reviews should be used to identify issues at an early stage and before reaching even the informal stages of the Capability Procedure. Support and review mechanisms should be put in place to assist the minister improve his or her performance in their role. This is important for those just reaching the minimal requirements of their post or for those that are struggling with motivation. In areas where there is an alleged pastoral breakdown, this should also be dealt with at the earliest possible stage and the appropriate steps to rectify this situation taken by all.

Amicus endorses the basic principles outlined in the procedure, but believes that issues appertaining to confidentiality need to be clearer. Only those involved in the case, including clergy are provided with the information about the case to prevent the possibility of others knowing. Breaches in confidentiality should be subject to discipline. Amicus has dealt with many hurt ministers where confidentiality has been breached and often where others have been given greater knowledge about their case than they themselves have been able to acquire. Clearly this hinders reparation and the confidence of the individual in the process and those involved in it.

Due to the nature of capability cases, it is important that human resource advisers are present, in all circumstances, at each stage of the formal procedure.

The concept behind any Capability Procedure is that there are no surprises for the individual involved, and that they should be fully aware of things going wrong at the earliest possible stage. If suspicions of poor capability have been alerted to others, then they should be addressed at reviews or informal discussions, long before even the informal stage of the Capability Procedure is invoked.

Establishing the facts should be carried out by an investigative officer who is not involved elsewhere in the process other than to speak to his/her findings. The minister under question should be fully aware of the conclusions of such findings, and should be written to with the full issues outlined in the case found against them, before being invited to an interview, so that they have an opportunity to prepare and gather supporting evidence and documentation. No other matters should be raised with the individual in a formal setting.

When reviews for improvements are set, further periods of review may be agreed between the bishop or archdeacon and the minister so that the individual can make improvement. This is prior to escalating the case through the procedure.

There should be clearly defined time limits for warnings to remain on file, and they should be removed at the end of this period should satisfactory capability be demonstrated, with the individual told that they are removed.

With the informal and formal procedure, the expected improvement of the individual should be clearly outlined together with the mechanisms that can be put in place to assist the clergy and support their improvement. There is a responsibility that the Church of England will provide as much support as they are able to assist in this process. During the review period there should be meetings to make sure that the individual is on track with their improvement, and if not, appropriate steps should be taken to assist the individual further. The minister should always be made aware of how the review at the end of the formal review period will be made, and what is expected of them.

A bishop from a different diocese should be part of the panel at Stage 3 to increase independence into the case, and hopefully reduce the likelihood of a case having to go to an Employment Tribunal.

If, earlier on in the procedure, it is considered that the capability of the minister will mean that he or she will be unable to meet the standards of the post, suitable alternative employment should be considered at this stage through mutual agreement.

Mitigating circumstances should always be taken into consideration at all stages of the process.

Everyone involved in the case should also be aware of issues relating to the disability of an individual, and panels should be trained in disability awareness. Amicus has encountered many examples where disability is little understood by individuals involved in making decisions about a minister’s future. Appropriate adjustment and support should be made available to an individual, and as a very minimum as outlined in the Disability Discrimination Act.

Where there is mutual agreement, it may be appropriate to involve ACAS in the process, in order to seek resolution to cases in a different way.

Amicus cannot identify any need for a shortened procedure, and therefore does not believe that this should be used in any circumstances. This differential in treatment will be of no benefit to an individual or to the church as a whole, but may raise questions about differential treatment or discrimination.

Due to the possibility that a minister could not only lose their job, but also their home as a result of eventual dismissal, Amicus believes that judgement should not be made on the basis of a majority within the panel, but unanimity.

Severance payments

If agreement cannot be made on the level of severance payment, then an independent body, such as ACAS, could be brought in to assist in settling the matter. An individual would be able to be represented by their union or a friend in these circumstances.

Constructive Dismissal and Grievance Procedures

Amicus believes that an individual should be able to make a claim on the grounds of Constructive Dismissal, should there be a basis for this, in a rare set of circumstances, as others have this right in secular employment settings.

Capability and discipline

The Clergy Discipline Measure and the Capability Procedure should be kept under review to see, in operation, whether clearer distinctions can be made in areas of perceived overlap.

Appointment procedures

Amicus has many concerns over the appointment processes within the Church of England. Primarily we believe that better training of all those involved in the appointments process should be undertaken including diversity training, training on questions to be asked and on transparent assessment criteria to be used.

Secondly we have many concerns at the transparency of processes, at all levels, and fear that without this patronage, discrimination, prejudice and politics can creep into processes for appointments, intentionally or not. 

Post appointment proper induction programmes should also be provided and undertaken.
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