Inquiry into the European Commission’s proposal for a directive on services in the internal market.

Country of origin principle

1. The proposed directive is based on the ‘country of origin’ principle, which means that the service provider is subject to the laws, rules and regulations of the member state where they are established or registered and not by the laws, rules and regulations of the member state where they are providing the service. Article 16 specifies that member states of posting shall not impose requirements ‘governing the behaviour of the provider, the quality or content of the service.’ This implies that measures introduced by a member state of posting to ensure that all businesses, operating within its territory, do so on the same basis with regards to health and safety, the behaviour of the company, the quality and content of the service, the technical and financial capacity of the company, the payment of fiscal and social charges etc. will not apply to services providers registered in another member state but who are providing a service in the member state of posting.   
2. This situation is ambiguous and suggests that external services providers will gain a competitive advantage over a local service provider, because they will not be subject to the same criteria.  The potential long-term consequence of such a situation will be the eradication of all local measures, which protect against potential abuses and ensure a decent standard of service. 

3. Amicus is concerned that many experts have raised serious apprehensions regarding the application of the services directive, especially with regards to the Country of Origin principle. At a recent European Parliament hearing a number of experts stated the following:
4. Berned Jan DRIJER, Attorney Bar of the Hague, former member of the Legal Services of the European Commission and legal advisor of the Dutch Representation to the EU stated:

5. “Giving up one’s own rules is fine, providing you get commonly agreed rules in return (which does not happen with this directive). If common standards are missing the country having the lowest standards may set the standard for all. What is more, when national rules can no longer be applied to incoming services their application may also become untenable on a purely domestic level”.

6. “The suggestion that country of origin is prerequisite for a level playing field is contestable, if – like here – common rules are lacking. One may even end up with the opposite of a level playing field; each service provider will carry its own national rules into the host state, which may be source of distortions of competition among providers and of legal uncertainty for recipients of services.”

7. “What I do say is that this proposal is flawed and that one needs to restore the balance, precisely in order to make the country of origin principle work”.
8. BEUC, the European Consumers Organisation stated that:

9. “While appreciating the logic behind the country of origin approach in a single market, there are considerable doubts as to how well it will work in practice to prevent or stop specific abuses or to resolve specific complaints.  The gap between theory and practice could be large”.

10. “Even in cases where the country of origin rule may seem appropriate in principle, it may not actually work in practice”….…”The country of origin approach cannot work without the appropriate legal, institutional and practical framework for administrative cooperation; in most services areas no such framework exists.”

11. Onno Brouwer the Attorney at the Bars of Amsterdam and Brussels, former legal secretary of the European Court of Justice and President of the permanent delegation of the Council of the Bars and Law society of the EU to the EU Court of justice, stated that:

12. “It could be feared that the implementation of the proposed country of origin principle will lead to a lowering of standards in comparison with the present situation. Such fears particularly exist with regard to the fields of consumer protection, the posting of workers and social security.  These fears are not wholly unjustified.”

13. The Platform of European Social NGO’s said:

14. “The fact that providers would be subject only to the national standards in their Member State of origin could lead to a ‘race to the bottom’ in quality standards, as member states compete to attract service providers”…… “to forge ahead with the services directive…. would be counterproductive and irresponsible”.

15. Amicus believes that there is overwhelming evidence that suggests that in its current form the services directive is impractical, dangerous and certainly unworkable and is an invitation for abuse and manipulation and threatens to undermine the European Social Model.  Furthermore the services directive undoubtedly contradicts and undermines the Lisbon strategy of “more and better jobs and with greater social cohesion”. Amicus believes that instead of harmonising upwards, it stipulates aggressive-competition between Member States, resulting in a downward spiral to the lowest common denominator of protection provisions within the EU, which will be to the detriment of workers, consumers and the environment.

16. Of particular concern is the relationship between the posting of workers and the country of origin priciple. 
17. The directive attempts to protect posted workers by applying a derogation from the country of origin principle to the posting of workers directive 96/71/EC.  However the effectiveness of the posting of workers directive is undermined within the text of this proposed directive. In one aspect it states that ‘member state of posting shall carry out in its territory the checks, inspections and investigations necessary to ensure compliance with the employment working conditions applicable under directive 96/71/EC’, however it then limits the member state of posting’s ability to carry out these obligations by specifying that the member state of posting cannot subject the provider or posted worker to ‘hold and keep employment documents in its territory’.  Furthermore it then requests that the member state of origin should ensure that the provider takes all measures necessary, to be able to communicate the relevant information i.e. ‘the employment and working conditions applied to the posted worker’; however only after the end of posting.

18. This situation is absurd and totally undermines the obligations laid out in the posting of workers directive.  On one instance it is suggested that the member state of posting shall monitor the behaviour of the service provider, however it then blocks the opportunity to obtain the necessary information to establish whether or not abuses are taking place.  

19. The current text of the directive fails to address potential abuses that could take place. For example under the current proposed provisions there is nothing to stop a company establishing in a member state with the lowest social requirements and then providing a service to another member state.  It can post workers to that member state and undermine the basic social and employment terms and conditions. Once the contract has finished and before the provider is requested to supply the relevant employment information the business can simply dissolve.

20. This situation will endeavour to take away any power members states of posting have to ensure that all workers working within its territory are entitled to certain or minimum terms and conditions of employment. In addition it will undoubtedly result in a downward spiral of terms and conditions of employment to the lowest common denominator in the European Union.

21. Amicus is also particularly concerned about the actually application of the posting of workers directive in the UK. Unlike all other EU member states, the UK decided against fully transposing the posting of workers directive, claiming that the UK already provided minimum employment standards for all employees working in the UK. However in Britain, the only principle legislation relevant to the posting of workers directive is:

· The Working Time Regulations 1998

· The National Minimum Wage Act and Regulations

· The Sex Discrimination Act 1975

· The Race Relations Act 1976

· The Disability Act 1995

· The Employment Equality (Sexual Orientation) Regulations 2003

·  The Employment Equality (Religion or Belief) Regulations 2003

· Health and Safety Legislation
· Legislation on the employment of children
22.  This means that posted workers are not covered by other pieces of employment legislation, especially relating to individual rights and trade union and recognition rights:

· Employment Rights Act 1996

· Employment Tribunals Act 1996

· Employment Rights (Dispute Resolution) Act 1999

· Employment Relations Act 1999

23. Amicus believes that any worker posted to the UK should be covered by all UK social employment legislation, including those mentioned above. In addition, Member State of posting should have the right to monitor and investigate the application of labour standards within its territory and should be entitled, where necessary, to impose preventative regulatory measures to ensure that external services providers do not gain a competitive advantage via social dumping. 

Monitoring services under the ‘country of origin’ principle
24. One of the key concerns surrounding the ‘country of origin’ principle is the monitoring of the service provider.  Article 16.2 of the directive specifies that:

25. The Member State of origin shall be responsible for supervising the provider and services provided by him, including services provided by him in another member State.  This indicates that the member state of posting will have a minimum impact on the:

· The behaviour of the provider

· The quality, standard and content of the provider

· The liability of the provider

26. The practicality of the member state of origin having the capability to ‘supervise’ the service provider in another member state is ambiguous and raises a number of questions: 

a. What interest or encouragement will a member state of origin have to supervise service providers, which are performing in another country?

b. How would a member state of origin monitor how a service provider is operating in another country?

c. What action can the member state of origin take when they detect service providers operating in an unprofessional or illegal manner?

d. What action can the member state of posting take, should the member state of origin not take its “supervising task” seriously?

27. The ‘country of origin principle’ removes any control the member state of posting has over the behaviour and actions of the service provider.  Amicus believes that the directive should be amended accordingly to address these issues.  

