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SHORT JUSTIFICATION

Launched by the Commission in January 2004, the proposal for a Directive on Services in the Internal Market sets out a general legal framework to reduce barriers to cross-border provision of services within the European Union. The draftswoman shares the view that the elimination of obstacles to the provision of services between Member States is an important element in achieving the goal set by the Lisbon European Council of making the European Union the most competitive and dynamic knowledge-based economy in the world capable of sustainable economic growth with more and better jobs and greater social cohesion. However, at the same time, she shares the opinion of many experts and MEPs that many concerns need to be addressed before this Directive can enter into force. 

This draft opinion is based on the findings of the public hearing1, on the impact study2 as well as on the contributions from various organisations and expert groups. In her working document3, your draftswoman set out the orientations for amendment and identified the following controversial issues: 

· the legal basis and scope of the proposal, 

· the implications of requirements relating to establishment, 

· the introduction of the country of origin principle and 

· the relationship with other Community instruments.

As Commissioner Mc Creevy has made clear in his statement before the European Parliament, the Commission does not have the intention to withdraw its proposal, but confirms its willingness to amend the proposal concerning sensitive issues on the basis of the first reading in European Parliament. Your draftswoman is of the opinion that at least the following concerns need to be addressed in the report in first reading of the proposal.

(1) Scope of the proposal

The proposal reflects a horizontal approach; it covers a wide variety of services ranging from purely commercial services to health care and social services. As many experts have pointed out, this proposal fails to take into account that the services covered have heterogeneous features and raise a wide variety of public policy considerations. Therefore, it is essential that professions and activities which are permanently or temporarily connected with the exercise of official authority in a Member State, services provided by temporary employment agencies and services provided by security agencies be excluded from the scope of the proposal. In order not to affect the freedom of Member States - on the basis of the principle of subsidiarity - to define what they consider to be services of general economic interest as referred to in Articles 16 and 86(2) of the Treaty and not to anticipate a framework Directive on services of general interest, the proposal should neither apply to services which the Member States and/or the Community subject to specific universal or public service obligations, by virtue of a general interest criterion.  For reasons of legal certainty and consistency with sectoral internal market directives, specific network services, transport services and audiovisual services should be excluded from the scope of this proposal. Finally, in order to avoid any misunderstanding about the subject matter and the scope of the proposal, it is essential to state that this Directive should not deal with the field of labour law and social security law and should not interfere with the distribution of regional or local powers within each Member State.

1 Public Hearing on the Proposal for a Directive on Services in the Internal Market, organized by IMCO and EMPL, 11 November 2004. Directorate-General for Internal Policies, Notice to Members IV/2004 – PE 350.059v02-00.

2 Towards a European Directive on Services in the Internal Market: Analysing the Legal Repercussions of the Draft Services Directive and its Impact on National Services Regulations, Wouter Gekiere, Institute for European Law, Catholic University Leuven, 24 September 2004.

3 Working Document on the Draft Services Directive, 11 January 2005, Committee on Employment and Social Affairs, Rapporteur Anne Van Lancker, PE 353.364v02-00.
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(2) Establishment

As regards requirements relating to establishment, the current proposal will narrow down Member States’ national regulatory powers to translate their duties in the social sphere into national/regional authorisation schemes. Including a number of clarifications and amendments in this draft opinion is justified by reasons of subsidiarity, proportionality, legal certainty as well as consistency with EC Treaty rules and the case-law of the European Court of Justice.

(3) Country of origin principle

In the absence of a minimum level of harmonisation at EU level or, at least, of mutual recognition on the basis of comparable rules within the Member States, the country of origin principle cannot be the basic principle governing temporary cross-border provision of services. The coordinated field to which the scope of the country of origin principle is linked covers any requirement applicable to the access to and the exercise of a service activity.

However the fields actually coordinated by this Directive only relate to information on service providers, provisions on professional insurance and information of recipients on the existence of after-sale guarantees and the settlement of disputes. Therefore, the scope of the country of origin principle should be limited to the fields actually coordinated by this Directive and other Community instruments.  The competent authorities of the Member State in which the service is provided are best placed to ensure the effectiveness and the continuity of supervision and to provide protection for recipients. Even though this supervision should be complemented by an effective system of administrative cooperation between Member States, it is unacceptable that the principle according to which the Member State of origin carries the responsibility for the supervision of the service replaces the supervision by the Member State where the service is provided.

(4) Coherence with other Community instruments

There is a lack of consistency between the proposal and other Community initiatives. Many experts have raised concerns on the repercussions of this proposal on the labour law provisions of the posting Directive and the rules of conflict of laws included in Rome I and Rome II. For reasons of legal certainty and consistency, it is essential to clearly state that this proposal will respect other Community instruments as well as the adoption of any Community instrument amending or replacing these instruments. For the same reasons, any clarification in the field of the posting of workers should be dealt with under the existing legal framework of Directive 96/71/EC.
