[image: image1.jpg]



Introduction

Amicus is a TUC-affiliated trade union representing some 1 million workers across a range of industrial sectors including; manufacturing, not for profit, health and finance. 

The purpose of this directive is to create a legal framework that will eliminate obstacles and barriers to the freedom of establishment of service providers and the free movement of services between the member states. While Amicus supports the promotion of a truly integrated internal market, we firmly believe that this liberalisation process must incorporate and respect the social dimension of the European Union. It is for this reason that we welcome the opportunity to comment and participate in the DTI consultation process on the services in the internal market directive.  Undoubtedly this directive will transform how services will be provided and how service providers will operate in the future and it is essential that the Commission takes a pragmatic approach to its implementation, which ensures that it operates in an effective and efficient manner and creates a prosperous internal market for business and workers alike. 

In its current unamended form, Amicus cannot support this proposed Directive. It is for this reason that Amicus believes that the European Commission should undertake to carry out a proper impact assessment, which examines the potential benefits of the proposed directive. There is a need for an analysis of the potential impact the directive would have on sensitive/vulnerable sectors, industries or professions. The revolutionary nature of the directive warrants such an assessment and would go a long way to reassuring the relevant stakeholders that the Commission’s intentions are principled. 

Country of origin principle

The proposed directive is based on the ‘country of origin’ principle, which means that the service provider is subject to the laws, rules and regulations of the member state where they are established or registered and not by the laws, rules and regulations of the member state where they are providing the service. Article 16 specifies that member states of posting shall not impose requirements ‘governing the behaviour of the provider, the quality or content of the service.’ This implies that measures introduced by a member state of posting to ensure that all businesses, operating within its territory, do so on the same basis with regards to health and safety, the behaviour of the company, the quality and content of the service, the technical and financial capacity of the company, the payment of fiscal and social charges etc. will not apply to services providers registered in another member state but who are providing a service in the member state of posting.   
This situation is ambiguous and suggests that external services providers will gain a competitive advantage over a local service provider, because they will not be subject to the same criteria.  The potential long-term consequence of such a situation will be the eradication of all local measures, which protect against potential abuses and ensure a decent standard of service. 

It is essential that the Commission includes provisions, which counteract this situation and which work towards establishing harmonised rules governing quality, content and especially safety standards of services across the EU.  The application of harmonised rules should be applied on a sector basis, which allows proper dialogue and agreement to take place between the interested stakeholders

Monitoring services under the ‘country of origin’ principle

One of the key concerns surrounding the ‘country of origin’ principle is the monitoring of the service provider.  Article 16.2 of the directive specifies that:

The Member State of origin shall be responsible for supervising the provider and services provided by him, including services provided by him in another member State.  This indicates that the member state of posting will have a minimum impact on the:

· The behaviour of the provider

· The quality, standard and content of the provider

· The liability of the provider

The practicality of the member state of origin having the capability to ‘supervise’ the service provider in another member state is ambiguous and raises a number of questions:

1. What interest or encouragement will a member state of origin have to supervise service providers, which are performing in another country?

2. How would a member state of origin monitor how a service provider is operating in another country?

3. What action can the member state of origin take when they detect service providers operating in an unprofessional or illegal manner?

4. What action can the member state of posting take, should the member state of origin not take its “supervising task” seriously?

The ‘country of origin principle’ removes any control the member state of posting has over the behaviour and actions of the service provider.  Amicus believes that the directive should be amended accordingly to address these issues.  

Health and Safety

One area of particular concern is the implication on health and safety. Amicus is proud of the high standard of health and safety provisions enjoyed in the UK and of the role played by its many workplace health and safety representatives in maintaining these standards. However these standards could be totally undermined under the proposed directive, as service providers would only be required to adhere to health and safety provisions laid down in the country where they are established and not in the country where they are providing the service.  One of the main consequences is that external service providers can export ‘soft polices’ from member states with lower standards of health and safety provisions, which would undoubtedly reduce the standard of health and safety in the UK. 

Amicus believes that the directive in is current form is totally unprincipled and certainly unworkable. For example if HSE inspectors go to a factory and find that a non-British European business - which is not based in Britain 'indefinitely' - is failing to comply with health and safety law in the way it provides a service to the factory, the Directive would mean that the inspector could do nothing, even if the company's working practices are in serious breach of the law. The HSE would have to inform the regulator from the business's country of origin and wait to see whether they will act. A similar British company giving the same service at the same factory, in contrast, could have an enforcement notice imposed on it and if the breach is serious enough, be subject to prosecution. There seems to be an inherent disparity in this.

Equally, the HSE would be responsible for enforcement of safety law in relation to British companies operating (on a non-permanent basis) in the rest of the Europe Union. How would HSE inspectors be able to do that in X number of countries when the inspectors are unlikely to be able to even speak the language of the host country? The reality would surely be that any European businesses operating temporarily in another European country would be outside of the reaches of the law.

The directive is proposing quite an extraordinary predicament and could result in poor health and safety practices. The directive is restrictive in enabling member states of posting to intervene in the health and safety practices of external service providers:

1. If the Government could show that compliance with health and safety law was "indispensable for reasons of public policy or public security or for the protection of public health or the environment" (1) Article 17, (17); 

or

2. If the government decided to use the provisions laid out in Article 19 (1) ‘case by case derogations form country of origin principle’. However under this article the government would first have to justify that the situation was an "exceptional circumstance" and in addition the HSE would have to show (a) that the law in Britain was more stringent than the law in the country of origin; (b) would have to inform the regulator of the country of origin of why it wanted to take action and (c) wait for at least 15 days before taking any action. It could only avoid this delay if the matter was 'urgent'.
The Department of Trade and Industry claims that, "the Government strongly supports the aim of these proposals" which it says will “cut red tape in order to improve access to the European Internal Market for the services sector, a main driver of economic growth and employment in the UK."

Amicus is astonished that the government regards basic health and safety standards as ‘unnecessary red tape’ and considers this as a dangerous policy, which could lead to disastrous consequences.  Amicus firmly believes that all aspects of health and safety requirements should have a full derogation from Article 16 and the country of origin principle.   

Freedom of establishment

One aspect of an integrated internal market is that companies are able to establish themselves within any members state. Amicus appreciates this predicament but insists that companies wishing to take advantage of these opportunities must respect the rules and regulations of the member state where they wish to establish.

We acknowledge that discriminatory rules or regulations should not be laid down by member states to prevent companies establishing within their territory, however Amicus has reservations about Article 15, which we believe concentrates too much on how member states should regulate services, rather than concentrating on the basic principle of non-discrimination. Amicus believes that member states should be entitled to regulate services according to national priorities, providing it does not include any discriminatory measures. 

Amicus believes that if Article 15 is to remain, 3(b) should be amended to ensure that the word ‘over-riding’ is removed and therefore the text should read; ‘justified by a reason relating to public interest.’ We believe that the inclusion of ‘overriding’ is far too strong and ambiguous, which could potentially lead to disagreements over its true meaning.    

Vulnerable sectors and sectors which should be excluded

Amicus is concerned that essential services, involving the care of vulnerable people, are not accounted for or dealt with appropriately within this directive.  The implications of this directive on the standard and quality of services, particular healthcare and social care are of particular concern. Furthermore it seems that in its haste to push through this directive, the Commission has failed to address some of the most important, key and sensitive service areas.  

Amicus is concerned that the UK’s national care standards, covering care homes for older people, children’s homes, nursing homes and domiciliary care will be undermined by the introduction of this directive.  The purpose of these standards is to ensure that service providers comply with a set of necessary criteria, rules and obligations, which guarantee a high standard of service and protect the health, welfare and quality of life of service users.  These include qualifications and training of staff, safe working practices, standard of premises, quality of care, child protection, adequacy of staff, vetting of staff, safety and security, personal care and space requirements.

Under the directive’s ‘country of origin’ principle, service providers such as residential care for children or older people, nursery care or domiciliary care would not need to comply with these UK standards.  This is a worrying situation and would undoubtedly lead to vulnerable sections of the community, such as children, vulnerable adults and older people, left completely unprotected. In addition, the country of origin principle would also undermine the objectives of the Health and Social Act, which establishes necessary standards such as safety, clinical cost effectiveness, governance, patient focus, accessibility and responsive care and public health and which applies to all NHS provides, whether in the public, private or voluntary sectors. 

It is imperative that the Directive is amended accordingly to ensure that the services providers operating in these areas will be considered ‘established’, and will therefore be required to abide by national care standards and other relevant regulation.

Furthermore the directive currently includes healthcare, which could potentially lead to the liberalisation and possible privatisation of health services. The directive unfortunately does not take into consideration the unique relationship of the state as both provider and regulator of health services.  Therefore we believe that healthcare should be excluded from this directive. 

Posting of workers

One of the main areas of concern for Amicus is the level and protection of the terms and conditions of employment of workers posted to another member state to carry out the service on behalf of the provider.  

The directive attempts to protect posted workers by applying a derogation from the country of origin principle to the posting of workers directive 96/71/EC.  However the effectiveness of the posting of workers directive is undermined within the text of this proposed directive. In one aspect it states that ‘member state of posting shall carry out in its territory the checks, inspections and investigations necessary to ensure compliance with the employment working conditions applicable under directive 96/71/EC’, however it then limits the member state of posting’s ability to carry out these obligations by specifying that the member state of posting cannot subject the provider or posted worker to ‘hold and keep employment documents in its territory’.  Furthermore it then requests that the member state of origin should ensure that the provider takes all measures necessary, to be able to communicate the relevant information i.e. ‘the employment and working conditions applied to the posted worker’; however only after the end of posting.   

This situation is absurd and totally undermines the obligations laid out in the posting of workers directive.  On one instance it is suggested that the member state of posting shall monitor the behaviour of the service provider, however it then blocks the opportunity to obtain the necessary information to establish whether or not abuses are taking place.  

The current text of the directive fails to address potential abuses that could take place. For example under the current proposed provisions there is nothing to stop a company establishing in a member state with the lowest social requirements and then providing a service to another member state.  It can post workers to that member state and undermine the basic social and employment terms and conditions. Once the contract has finished and before the provider is requested to supply the relevant employment information the business can simply dissolve.

This situation will endeavour to take away any power members states of posting have to ensure that all workers working within its territory are entitled to certain or minimum terms and conditions of employment. In addition it will undoubtedly result in a downward spiral of terms and conditions of employment to the lowest common denominator in the European Union. 

Amicus believes that Member State of posting should have the right to monitor and investigate the application of labour standards within its territory.  Furthermore the Member State of posting should be entitled, where necessary, to impose preventative regulatory measures to ensure that external services providers do not gain a competitive advantage via social dumping. In order to achieve this the whole of article 24 needs serious amendment. 

Impact on Collective Agreements

Amicus is concerned that the introduction of the services directive will inflict further pressure on collectively negotiated terms and conditions of employment in the UK.

One of the underpinning philosophies of the European social model is the necessity to ensure that companies do not gain an unethical competitive advantage by social dumping. The posted workers directive 96/71/EC was introduced to avoid this predicament, however while it ensured that posted workers enjoyed the minimum protection rights provided for in UK legislation, it failed to take into account collectively bargained terms and conditions of employment, which often determine the ‘going rate’ for the job.  The result has been unscrupulous employers, situated in other member states, exploiting ‘loopholes’ in the UK transposition of the directive 96/71/EC.  The loopholes allow external providers to totally disregard “industry-wide collective agreements” and gain a competitive advantage by offering terms and conditions of employment well below the industry standards.

This is the case in the Engineering Construction Industry which designs, constructs and maintains process plants for oil, gas, water, environmental, food, power generation, pharmaceutical and chemical industries. The UK engineering construction industry is the largest in the EU. Around 80,000 people are employed in this industry including those who work on site as craft-persons (steel erectors, mechanical fitters, pipe-fitters, platers and welders), electricians, technicians, and maintenance and process operations staff. Over 20,000 employees work directly under the National Agreement for the Engineering Construction Industry (NAECI), however a total of some 158,000 are directly or indirectly affected by the agreement. It acts as a model or ‘yardstick’ for other national and regional collective agreements in the sector including offshore, shipbuilding, instrumentation and mechanical and electrical contracting, this is because the construction industry is transient for many workers and they transfer between the different national and regional agreements within the sectors of the industry. 

Recently a number of companies, which reside in other EU member states, have tried to undermine the minimum standards set via the NAECI collective agreement.  Their tactic is to employ workers from other member states, and require them to work temporarily in the UK.  Because under UK legislation every worker is entitled to national minimum terms and conditions, they have been able to employ posted workers on terms and conditions well below the industry standard, thus gaining a ‘competitive advantage.’  

This situation recently arose at the Cottam Power Station in Nottingham, where tenders were required to submit prices on the building of a limestone handling system.  The Belgium contractor, Vermeeson, was able to undercut UK contractors, to win the contract, by £2.1 million, a third of the project’s value by using Portuguese labour via a Portuguese firm called Seitelgest to carry out the engineering construction work. 

Further examples are becoming more common. At Mold, in North Wales, Castle Cement has given contracted work to another Belgian firm, Pirson, because the firm intends to employ posted workers, and not implement NAECI on the “grounds of price."

Amicus is concerned that the introduction of the services directive will create further problems for UK workers, especially in light of our previous experiences and the inadequate transposition of the Posting of Workers Directive into UK legislation. 

Amicus requests the government to introduce provisions to enable national or sector-wide negotiated collective agreements to extend to all posted workers.

Temporary workers

One of the key areas where potential abuses could take place is in the area of temporary agency workers. We are concerned that the employment flexibility, which is at the core if temporary agencies workers, coupled with the principle control by the country of origin, will create a situation where monitoring and control of temporary agency workers will become pratically impossible. As acknowledged by the Commission in the draft directive on temporary agency workers, ‘there are considerable differences in the legal situation of temporary workers within the union’. To include temporary agency workers within this directive would require a detailed knowledge and understanding of the terms and conditions applied to temporary agency workers across the European Union.  More importantly Amicus believes that the proposed Services Directive will place a strong and destructive pressure on national establishment conditions as regards temporary agencies, leading to deregulation and harmonisation based on the lowest common denominator. 

Amicus firmly believes that unless the draft directive on the temporary agency workers is fully adopted then agency work and employment business should be excluded form the scope of this directive. 
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